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IN THE COURT OF JUDICIALMAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

 

C.R. Case No: 742/2009 

U/s 138 N.I. ACT 

 

 

Sri Sunayan Saikia 

S/o Sri Nripen Saikia,  

R/o Bihaguri, Ranagamati, 

P.S. Tezpur  

            ................................Complainant 

 

Vs 

 

Sri Khagen Kumar Borah 

S/o Sri Padma Borah, 

R/o Murhateteli, P.S. Tezpur 

      ........................................Accused 

 

 

Present : Bijaya Khakhlary ,Judicial Magistrate First Class , Tezpur, Sonitpur 

Advocate appeared for the complainant:- Mr. J. K. Baishya, Ms. B. Das, Mr. R. 

Mazumdar.  

Advocate appeared for the accused:- Mr. P. K. Sharma 

Evidence recorded on 17-06-11, 17-01-12 

Argument heard on 19-08-15 

Judgment Delivered on: 30.09.2015  

 

JUDGMENT 
 

1. This is a case instituted under section 138/142 of the Negotiable 

Instruments Act, 1881 alleging that the accused, Shri Khagen Kumar 

Borah had issued a cheque in favour of the complainant which was 

dishonored due to insufficient funds in the account of the accused. 
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2. The brief facts giving rise to the institution of this complaint case is that 

the complainant, Shri Sunayan Saikia  is a permanent resident of Bihaguri, 

Rangamati and the accused person is a resident of Murhateteli, Tezpur. 

That for discharge of his liability to the complainant, the accused person 

on 24-08-09 issued a cheque bearing No- 305462 for Rs. 4,04,000/- on 

his Account being No-0010010144967 maintained by him in United Bank 

of India, Tezpur Branch. That after receipt of the aforesaid cheque the 

complainant on 25-08-09 deposited he said cheque in his savings Account 

No-SB 5535 standing in Indian Overseas bank, Beseria Branch for 

collection. However, the said cheque was returned to the complainant on 

29-08-09 unpaid with a return memo of United Bank of India, Tezpur 

Branch informing that the mounts of cheque No- 305462 for Rs 

4,04,000/- could not  be honoured due to insufficient fund of the Account 

holder. The said returned Memo was received by the complainant on 31-

08-09. That thereafter the complainant made demand for payment of the 

aforesaid cheque amounts by giving legal notice in writing dated 04-09-09 

to the accused informing him the return of the said cheque unpaid by the 

Bank and requested him to make payment of amount of said cheque 

within 15 days of the said notice. The said demand was made by the 

complainant through his Advocate and the notice was sent on the same 

day by registered A/D post.  The notice was duly presented on 07-09-09 

to the accused by the postal peon. However the accused person refused 

to accept the said notice and failed to make payment of the said amount 

of Rs. 4,04,000/- within 15 days of the said notice and hence committed 

an offence u/s 138 N.I. Act.  

 

3. The accused was called upon to enter trial and upon his appearance the 

particulars of offence under section 138/142 of the Negotiable 

Instruments Act,1881 was explained to him to which he pleaded not 

guilty and claimed to be tried. 

 

4. The complainant examined himself and another witness namely Sri 

Bhaskar Bhattacharjee in support of his case.   

5. The statement of the accused person is recorded under section 313 
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Cr.P.C. The accused has accepted the allegation made by the complainant 

in his evidence. The accused did not adduce evidence in support of his 

case.  

 

6. Upon hearing and on perusal of record I have framed the following points 

for determination in order to arrive at a definite finding as regards the 

dispute in this case- 

(1) Whether the accused issued the cheque bearing No- 305462 for 

Rs. 4,04,000/-  to the complainant for the discharge of any legally 

enforceable debt or liability? 

(2) Whether the cheque was dishonoured for insufficient funds in the 

account of the accused? 

(3) Whether the accused received the demand notice issued by the 

Complainant regarding the dishonor of the cheque? 

(4) Whether the accused has committed the offence under section 

138 of the Negotiable Instruments Act,1881? 

 

7. DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

8. POINT FOR DETERMINATION NO.1: Whether the accused issued 

two cheques bearing No- 305462 for Rs. 4,04,000/- to the 

complainant for the discharge of any legally enforceable debt or 

liability? 

 

9. Heard the counsels of both the sides and also perused the evidence on 

record in order to reach a just answer to the above questions. For 

convenience I would discuss all the points for determination together with 

the help of the evidence available in record.  

 

10. The complainant had contended in his evidence on affidavit that on 24-

08-09 for discharge of his liability towards the complainant, the accused 

person issued a cheque bearing No- 305462 for Rs. 4,04,000/- on his 

Account being No-0010010144967 maintained by him in United Bank of 

India, Tezpur Branch. That after receipt of the aforesaid cheques the 

complainant on 25-08-09 deposited the said cheque  in his savings 
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Account No-SB 5535 standing in Indian Overseas bank, Beseria Branch for 

collection. However, the said cheque was returned to the complainant on 

29-08-09 unpaid with a return memo of United Bank of India, Tezpur 

Branch informing that the amount of cheque No- 305462 for Rs 

4,04,000/- could not be honoured due to insufficient fund of the Account 

holder. The complainant has produced the said cheque and the same is 

marked as exhibit-1. The Complainant has identified the signature of the 

accused thereon which is marked as exhibit-1(1). Exhibit 3 is the return 

memo of the United Bank of India.  

 

11. In cross-examination PW1 stated that the accused person and he were 

registered contractors and they received a government tender for work. 

That the accused asked him to give money for work expenses and in 

three/four dates he paid Rs.5,00,000/- to the accused in the year 2004. 

He that exhibit-A is the letter dated 23.09.2009 sent by him to the 

accused where he revoked the Power of Attorney executed on 

31.03.2009.  From cross-examination of PW1 nothing favorable  to the 

accused could be elicited .  

 

12. In his examination under section 313 Cr.P.C., the accused has admitted 

that he issued the cheque bearing No- 305462 for Rs 4,04,000/- to the 

complainant for the discharge of his liability towards the complainant. 

There is nothing on record to disbelieve the prosecution version and the 

defence failed to point out such circumstances which raise doubt in 

prosecution version .  

 

13. The fact that the cheque in question bears the signature of the accused 

and the fact that the cheque bears the name of the payee shows that the 

cheque was issued by the accused in favour of the complainant. 

 

14. In view of the above discussion it is held that the accused had issued the 

cheque in question for the discharge of his existing liability . 

 

15. DECISION: The cheque was issued for the discharge of a legally 
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enforceable debt. 

16. POINT FOR DETERMINATION NO.2: Whether the cheque was 

dishonoured for insufficient funds in the account of the accused? 

 

17. The PW1 has deposed that the said cheque was presented to the 

complainant’s bank for encashment, but the it was dishonoured because 

of insufficient funds in the account of the accused. The complainant has 

produced the cheque return memo and the same is marked as exhibit-3 

which shows that the said cheque was dishonoured for insufficient funds .  

 

18. The complainant has examined Sri Bhaskar Bhattacharjee, Chief Manager, 

United Bank of India, Tezpur Branch as PW2 who has stated in his 

evidence that the accused Khagen Borah has a savings account in their 

bank and  the Account No. of which is 0010010144967, exhibit-1 is the 

cheque leaf of the cheque book issued in the name of the accused. 

Cheque was issued in favour of Sunayan Saikia by Khagen Borah. The 

cheque was presented on 24.08.2009 by Indian Overseas Bank to their 

bank for payment. Due to insufficient fund in the account of the accused 

the cheque was returned. Exhibit-3 is the return memo and exhibit-1(1) is 

the signature of the accused. P.W-2 brought the official record of the 

statement, exhibit-6 is the statement of the account of the Khagen Kr 

Borah.  

19. The defence has cross-examined PW2 regarding the dishonor of the said 

cheque at length but could not succeed to challenge his veracity as to the 

cheque.  

 

20. In his examination under section 313 Cr.P.C., the accused has admitted 

that the cheque in question was dishonoured due to insufficient fund. 

Also, there is nothing on record to doubt or disbelieve the exhibit-3 as 

such it is held that the said cheque  wsa dishonoured for insufficient 

funds. 

 

21. In addition to the above section 146 of the Negotiable Instruments 

Act,1881 provides that the court shall presume the factum of dishonour of 
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cheque on the presentation of the cheque return memo. In the instant 

case at hand the complainant had produced the cheque return memo; 

hence it is held that the said cheque was dishonoured due to insufficient 

funds in the account of the accused. 

 

22. DECISION: The cheques in question were dishonoured for insufficient 

funds in the account of the accused. 

 

23. POINT FOR DETERMINATION NO.3: Whether the accused 

received the demand notice issued by the Complainant regarding 

the dishonor of the cheque? 

 

24. The PW1 has deposed that he had issued the demand notice dated 04-

09-09 in respect of the dishonour of the said cheque through his advocate 

by registered post with A/D. The complainant has produced the said 

notice and the same is marked as exhibit-4.  The notice was duly 

presented on 07-09-09 to the accused by the postal peon. However the 

accused person refused to accept the said notice. In his examination 

under section 313 Cr.P.C., the accused has admitted this fact. Exhibit-5 is 

the Registered A/D letter envelope by which the demand notice was sent 

to the accused on his residence address. Exhibit-5(1) is the signature of 

the postal peon with his endorsement. 

 

25. As the accused has admitted the fact that the demand notice was 

refused, the notice is deemed to be served.   

26. DECISION: The demand notice was duly served upon the accused. 

27. POINT FOR DETERMINATION NO.4: Whether the accused has  

committed the offence under section 138 of the Negotiable 

Instruments Act,1881? 

28. The offence under section 138 is complete on the satisfaction of certain 

conditions which are that the cheque has to be issued on the account 

maintained by the accused, that the cheque has to be issued for the 

discharge of a debt or liability, that the said cheque has to be deposited 

within six months of its issuance or within its validity and that the notice 
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regarding the dishonour of the cheque for insufficient funds ought to be 

given within 30 days of the receipt of information regarding the 

dishonour. 

 

29. In the instant case at hand it is already held that the cheques were issued 

by the accused in the account maintained by him and that the said 

cheque was dishonoured due to insufficient funds. The cheque was issued 

in the instant case on 24/08/2009 and they were presented on 

25/08/2009 i.e., within six months for encashment. The cheque was 

dishonoured on 29/08/2009 as is revealed from the cheque return memo; 

which was received by the complainant on 31/08/2009 and the demand 

notice was sent to the accused by Registered A/D post issued by the 

complainant on 04/09/2009, which is within 30 days from the receipt of 

information of dishonor. The said notice was deemed to be served on 

07/09/2009. The complainant had thereafter instituted this complaint on 

30/09/2009 which is within 30 days after the lapse of 15 days from the 

date of receipt of demand notice; which was refused to accept by the 

accused.  

30. In view of the above discussion it is held that all the ingredients of the 

offence under section 138 of the Negotiable Instruments Act,1881 are 

satisfied in the instant case and further the complainant has satisfied all 

the requisites for the institution of the complaint;  hence it is held that the 

accused has committed the offence under section 138 of the Negotiable 

Instruments Act,1881. 

31. DECISION: The accused has committed the offence under section 138 of 

the Negotiable Instruments Act,1881. 

 

32. I have heard the parties. I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act,1958, because the offence 

committed is in the nature of an economic offence and the backbone of 

the nation depends on a healthy economy. Moreover the real intention 

behind the enactment of the said offence is to provide quick remedy to 

the payee or the holder of the cheque, and also to instill a sense of 

confidence and assurance to the business community. 
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33. On perusal of record and hearing both the parties it is seen that after 

filing of the case the accused had paid a total amount of Rs.2,20,000/- to 

the complainant as part payment of the cheque amount on different dates 

and the remaining balance of the cheque amount  is Rs.1,84,000/-. 

Considering the nature of the offence and the other attending facts and 

circumstances of this case, the accused is convicted of the offence under 

section 138 of the Negotiable Instruments Act,1881 and he is sentenced 

to undergo simple imprisonment for 6 months and further to pay 

compensation of Rs.2,50,000/- (Two lakh fifty thousand)only to the 

complainant as the remaining balance of the cheque amount is 

Rs.1,84,000/- and about six years have elapsed from the date of issuance 

of the cheque. It is further directed that the accused shall undergo simple 

imprisonment for another three months in default of the payment of 

compensation. 

 

34. Furnish a free copy of the judgment to the accused immediately. 

 

           The case is disposed of on contest. 

  

Given under my hand and the seal of this court on this the 30th  day of  

September, 2015 at Tezpur. 

           

       Bijaya khakhlary 

            Judicial Magistrate First Class 

    Tezpur, Sonitpur 
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APPENDIX 

 

PROSECUTION WITNESSES- 

1. Sri Sunayan Saikia 

2. Sri Bhaskar Bhattacharjee 

 

PROSECUTION EXHIBITS: 

1) EXHIBIT 1- Cheque issued by the accused 

2) EXHIBIT 2- Letter dated 29.08.2009 

3) EXHIBIT 3- Return memo of the United Bank of India  

4) EXHIBIT 4- Demand Notice dated 04-09-09.  

5) EXHIBIT 5- Registered A/D letter envelope by which the demand notice was 

sent to the accused on his residence address.  

 
DEFENCE WITNESSES: 
Nil 
 
EXHIBITS OF DEFENCE : 

1) EXHIBIT A- Letter dated 23.09.2009  
   
 
            Judicial Magistrate First Class 

    Tezpur, Sonitpur 

 

 


